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RECOMVENDATI ON FOR DI SPOSI TI ON
APPEARANCES: XXXXX, for TAXPAYER,; Ri chard A Rohner, Speci al
Assi stant Attorney General, for the Illinois Departnent of Revenue
SYNOPSI'S: This matter cones on for hearing pursuant to TAXPAYER s
(hereinafter referred to as the "Taxpayer" or "TAXPAYER')1l timely protest
of Notice of Tax Liability XXXXX (hereinafter referred to as the "NTL")
issued by the Illinois Departnment of Revenue (hereinafter referred to as

the "Departnent”) for Use Tax on the purchase of ten "Mack" trucks and one

Ponti ac aut onobil e. At hearing, the taxpayer, through its counsel,
conceded the taxability of the autonobile. At issue is the question of
whet her the trucks are exenpt fromtaxation under the Illinois Use Tax Act

as the rolling stock of an interstate carrier for hire. 35 ILCS 105/ 3-55
(b)

Foll owi ng the submi ssion of all evidence and a review of the record,
it is reconmended that this matter be resolved in favor of the Departnent.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, is established by the adm ssion into evidence of
the Correction of Returns, showing a total liability due and owing in the

amount of  $28,097.00 without calculation of statutory interest. Dept. Ex.



No. 1; Tr. pp. 6-7

2. Taxpayer's business is located in Illinois. Dept. Ex. No. 1

3. Taxpayer concedes the taxability of the Pontiac autonobile, with
a purchase price of $8,690.00. Taxpayer Gp. Ex. No. 1; Tr. pp. 10, 11,
13

4, Taxpayer purchased at retail, on Septenber, 1990, ten 1989 Mack
trucks for which Illinois Use Tax was not paid. Dept. Ex. No. 1; Taxpayer
Group Ex. No. 1

5. Taxpayer did not possess an Exenpt Interstate Carrier
Regi stration at any pertinent tine.

CONCLUSI ONS OF LAW The Illinois Use Tax Act, 35 ILCS 105/1 et seq.
(hereinafter referred to as the "Act"), provides, inter alia, for a tax on
the "privilege of using in this State tangi bl e personal property purchased
at retail" (35 ILCS 105/3), with specific exenptions to this genera
mandat e. Those exenptions include that for the rolling stock of an
interstate carrier for hire. Specifically, the Act provides:

3- 55. Mul tistate exenption. To prevent actual or
likely multistate taxation, the tax inposed by this Act
does not apply to the use of tangi bl e personal property
inthis State under the follow ng circunstances:
XXX
(b) The wuse, in this State, of tangible persona
property by an interstate carrier for hire as rolling
stock nmoving in interstate comrerce or by |essors under
a |l ease of one year or longer executed or in effect at
the time of purchase of tangible personal property by
interstate carriers for-hire for wuse as rolling stock
moving in interstate comrerce as long as so used by the
interstate carriers for-hire.
35 ILCS 105/3-55 (b) The term"rolling stock"™ is further defined by
statute as:
3- 60. Rol ling stock exenption. The rolling stock

exenption applies to rolling stock used by an
interstate carrier for hire, even just between points

inlllinois, if the rolling stock transports, for hire,
persons whose journeys or property whose shipnents
originate or termnate outside Illinois.

35 I LCS 105/ 3-60

By regul ation, the Departnment mandates that if the carrier, itself, is



the purchaser of the rolling stock, it must provide the seller with its
Interstate Commerce Commission Certificate of Authority number or its
I1linois Cormerce Commission Certificate of Authority or nust certify why
it is not required to have the necessary certificates. 86 Ill. Adm n. Code
ch. 1, Sec. 340 (e) Should the purchaser of the rolling stock be a | essor,
it must provide the seller with its |lessee's certification (id.), however,
the Departnent is not precluded from going behind the certifications to
determ ne whether the purchase was taxable and should not have been
certified as tax exenpt. Id.

The Departnent's regulation also prohibits this exenption for rolling
stock used by the purchaser to transport its own property which it is
selling and delivering to its customers, even if the delivery is across
state |ines. 86 Ill. Admn. Code ch. I, Sec. 130.340 (b) This is
consistent with the statutory mandate that the exenption apply to an
interstate "carrier for hire". 35 ILCS 105/3-55 (b)

In the instant matter, the record reflects that TAXPAYER di d not have
any interstate carrier certification. Rather, this taxpayer relies on the
certification held by another conpany, with which it clainms it had a | ease
agreement for the vehicles at issue. The taxpayer avers that either the
vehicles were wused by its lessee or it used the vehicles itself, using the
| essee's interstate certification (Taxpayer G p. Ex. No. 1, Vehicle Lease
Agreenent and Master Trip Lease Agreenment), billing the | essee's custoners
directly and deducting the | ease charges fromthe anobunts paid to taxpayer
by these custoners and renmtting the remining anounts to its |essee.
Taxpayer G p. Ex. No. 1, Affidavit XXXXX2

However, there is nothing in the provided |ease to support the
avernment found in XXXXX's affidavit that the custoners invoiced by TAXPAYER
were actually its |essee's custoners. On the contrary, the invoices are
fromtaxpayer directly to a customer and there are no indications on them

that taxpayer is billing or delivering on behalf of a |essee, or that



taxpayer's deliveries are not of its own goods to its own customers. 86
[1l. Admin. Code ch. |, Sec. 130.340 (b)3 Taxpayer has al so not provided
any docunentation showing that it paid suns to its purported | essee naking
t he deductions referred to in the affidavit.

Nor is there any evidence herein that the purported | essee, who held
the requisite certifications,4 used the vehicles at issue. The agreenent
submtted by the taxpayer does not identify wth any specificity the
vehicles the |essee |eases. Actually, there is no mandate in this
agreement that the |essee actually |ease any vehicles. Rather, the |ease
provides that either the |essee or the taxpayer "may use the vehicles in
interstate conrerce”, but, the |lessee's authority to travel interstate wll
be used by whichever entity uses the vehicles. There is nothing in the
| ease agreenent which even alludes to taxpayer's averment that when it used
the vehicles in interstate commerce, it used them for and on behalf of the
| essee. Thus, the insufficiencies and evidentiary flaws of the |ease and
t he i nvoices are consi derabl e.

Further, and of great inportance, is the fact that neither the
provi ded invoices nor the |ease correlate to the vehicles assessed. There
is nothing in the Departnent's exhibit or the taxpayer's group exhibit
which sets forth with specificity the vehicles at issue beyond the date of
purchase, nodel year and nmake. Taxpayer G p. Ex. No. 1 Although there is
a docunent in taxpayer's group exhibit which lists "Unit #' and "VIN',
there is nothing of record to connect these nunbers to the vehicles
assessed or even to the vehicles which may or may not have been | eased.
Nor are there any docunents which connect the truck numbers found on the
invoices with the assessed vehicl es.

Pursuant to sections 4 and 5 of the Retailers' Occupation Tax Act (35
I LCS 120/ 4, 120/5) the Department's correction of a taxpayer's return or
its determnation of tax due is prima facie correct and is prim facie
evi dence of the correctness of the amunt to tax due. I d. These

provisions are applicable to the Use Tax Act through incorporation. 35



I LCS 105/ 12

The Depart nent establishes the prim facie correctness of its
assessnent at hearing by the submission into evidence of the corrected
return or the determ nation of tax due. Jefferson Ice Co. v. Johnson, 139
I11. App.3d 626 (1st Dist. 1985) It is not necessary for the Departnent to
substantiate the basis for its corrected return. A.R Barnes & Co. v.
Departnent of Revenue, 173 I11l. App.3d 826 (1st Dist. 1988) Once the
Departnment establishes its prima facie case, the burden shifts to the
taxpayer to overcone it. Clark Gl & Refining Corp. v. Johnson, 154 I11.
App.3d 773 (1st Dist. 1987) In order to overcone the presunption of the
validity of the tax assessed, the taxpayer must produce conpetent evidence,

identified with its books and records, showing that the Departnent's

determ nation is incorrect. Copilevitz v. Department of Revenue, 41 IlIl.2d
154 (1968); WMasini v. Departnent of Revenue, 60 IIl. App.3d 11 (1st Dist.
1978)

In addition, it is well-settled in Illinois that tax exenption

provisions are strictly construed against the taxpayer and in favor of the
taxi ng body (Telco Leasing, Inc. v. Alphin, 63 Il1l.2d 305 (1976)) with the

exenption claimnt having to clearly prove entitlenment to the exenption

(United Air Lines, Inc. v. Johnson, 84 IIl.2d 446 (1981)), with all doubts
being resolved in favor of taxation. Follett's [Illinois Book & Supply
Store, Inc. v. lsaacs, 27 Ill.2d 600 (1963)

The Depart nent established the prim facie correctness of its
assessnment with the introduction into evidence of its exhibit nunber 1.
Taxpayer fails to overcome the correctness of the assessnment and fails to
clearly prove its entitlenent to the exenption fromtaxati on because, inter
alia, it provides inconplete and insufficient docunentation and fails to
correlate its evidence with the assessnent.

Because the taxpayer herein fails to overcone the prima facie

correctness of the Departnent's assessnent as a result of evidentiary



flaws, | nust recommend that the instant assessnent be finalized as issued.
It is also unnecessary for ne to address the issue of the "unconstitutiona
application of the statute" raised as an oral notion to dismss (Tr. p. 16)
by taxpayer in its closing arguments. Tr. p. 145

WHEREFORE, for the reasons stated above, it is ny reconmmendation that
Notice of Tax Liability XXXXX be finalized as issued.

Mm Brin
Adm ni strative Law Judge

1. Taxpayer Gp. Ex. No. 1 includes an affidavit, |ease agreenent and
correspondence from taxpayer's counsel, all spelling taxpayer's nane
as " TAXPAYER'. The sane exhibit includes taxpayer invoices which
spel|l taxpayer's nanme as "TAXPAYER'. Assuming they are the sane
entity, for purposes of this recommendation, | use the "TAXPAYER'
spel | i ng.

2. The affidavit identifies XXXXX as the Assistant Secretary for
TAXPAYER

3. The "TAXPAYER" invoices provided by the taxpayer in its Gp. Ex. 1
state that its business is that of "Sand, Stone, Crushed G avel and
Fill of all Kinds". Thus, it appears that taxpayer is in the business
of supplying, not nerely transporting, the material noted. Therefore,
in making the deliveries invoiced, the taxpayer is delivering its own
goods to its own customners.

4. Interstate carriers for hire are prohibited from operating over
I1linois public roads without registration issued by the Illinois
Commer ce Conmmi ssi on. 625 |LCS 5/18c-4401 et seq. The Departnent's
regul ation requiring evidence of this registration or evidence of why
it is not required in a specific case, is consistent with the pren se
that exenptions are strictly construed in favor of taxation, with the
t axpayer having the burden to prove its right to the exenption. It is
al so consistent with a general public policy that one shall not
benefit from one law relying on its particular status, while failing
to conply or to acknow edge that it is required to conmply with the

mandates of other laws regulating those which fall into that sane
st at us.

5. | denied taxpayer's motion as untinmely. Tr. p. 16 However, even if
the notion were tinely, and even if the taxpayer did not have
threshold flaws in its evidentiary presentation, | note that
taxpayer's notion, itself, is vague and |acks specificity as to why
the statute and the regul ations are "vague" and "lacking in
gui del i nes". Illinois courts have addressed the exenptions at issue

herein and the decisions have interpreted the pertinent statutory and
regul atory ternms and provisions.



